
Office of Chief Counsel 
Internal Revenue Service 

memorandum 
GL-128768-00 
Wi?'Boclet 

to: Taxpayer Advocate Service 
Atcn: Tom Sherwood, Local Taxpayer Advocate 

from: Ar-a Counsel 
(&ail businesslSelf-Empioyed:Area 5) 

subject: Request for Counsel Opinion 
Re: I.R.C. §6304(a)(2) 

This memorar.dum responds to your request for advice related tc 
1.R.C. s6304(a) (21, enacted as part of the Internal Re-venue Service 
XestructurLng and Reform Act of 199E ("RRA 98"). 

ISSiJES 
1. Whether restrictions on direct contact with represented 

taxpayers in collection matters, contained in I.R.C. 96304(a)(2), 
aptly to tke 'Taxpayer Advocate Service ("TAS") 

2. If I.R.C. !$6304[a) (2) applies to TAS, what legal remedies are 
available to taxpayers in cases where violations have taken place. 

3. Ir? the event I.R.C. S6304(aj (2) applies, shoul TAS notify 
taxpayers and/or their representarives of viola~Eiocs ard remedies 
avaiiable to them. 

CONCLUSIONS 

1. When a taxpayer ini~tiates contact with TM, he or she has 
consented to direct contact b,y TAS and has, therefore, waived -.:he 
protections Lhat I.R.C. §6304(a) (2) would ctherwie provide. In 
any event, based on our review of the statute and its legislazlve 
history, we concltide t:ha-, 96304(a) (2) Joes not apply to TAS in the 
collection matters it handles. Hcwever, since there are iitlgat;w; 
hazards associated with this position, we advise you t3 p~roceed 
with the collecrion matrsrs your office handles by documenring, as 
described below, the taxpayers' consent to direct contact by the 
TAS 

2. If it were ever determined that I.R.C. s6304(a) (2) applies t::: 
TAS, taxpayers cou;d at-.empt to collect damages against the rJnirsd 
States cruder I.R.C. ST433 for reckless, inzenriona' or negi<'qent 
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disregard of the restriction on direct contact. Damages wculd be 
restricted to actual, sdirzct economic 'damages resulting from sse 
vxlation of I.X.C. ?$630?(a) (2), subject to the dollar Limits 
imposed by secrion 7433. 

3. If it were ever detecmlned that I.R.C. 96304 ia) (2j a?pli?s ::, 
TX, the government would have no duty to iEform the taxpayer of 
any- violations or of the potential remedies available. 
Nevertheless, if you encounter stich a situation 2nd believe that a 
taxpayer has bee3 harmed by TAS actioins, lnie recommend that the 
issue be reviewed and a correct course of action determined or a 
case-b1-case basis. We stand ready to assist you in the event sucn 
3 sltuatlon arises. 

FACTS 

It has come to the attention cf your office during a case revi*cu 
that your staff had made direct contact with a represented 
taxpayer. Upon discovering what you thought might be a potential 
violation of sec. 6334(a) (2), your office (1) advised the Treasuy 
Inspector General for Tax Administration of a potential Section 
1203(b) (6) violation, and requested TIGTA's feedback, (2) reviewed 
TX's inventory dating back to June 1, 2000, and determined that 
direct Icor,tacts with represented taxpayers had occurred in 
approxinateiy 15 tc 22 percent of the local TAS cases during t'?ls 
selected time period, (3) commenced training your staff on the 
requirements of sec. 6304(a) (2) after TIlTA declined to opera! a case 
on the issue, since it determined the issae involved trair.lnq 
rather than ar, act of retaliation or harassment against the 
taxpayer, and (4) sought advice from Cou~.sel by written reqjes:. 

DISCUSSION 

I. Purpose and Fur,ct~on of the Office cf the Taxpaver Advocare 

In determining the applicability of section 6304(a) to the TM, 
1s first necess'ary tc tinderstand the fanctior. of the 7X witnl- 

the IRS. The IRS RestrucLurinq and Reform ACL of 1998 ("WA 98") 
replaced the IRS problem resolution system with a sysrem of Iscai 
Taxpayer Advocates re-,orting directly to the National Taxpayer 
Advocaze The office of the National Taxpayer Advocate is an 
indeoer.Cent f-nction within the IRS, 
divisions arid the examination, 

separate from the operating 
collection and appeals furctions. 

u I.R.C. S7803(c). The purposes of --he Taxpayer Advocate Ser‘?~-e 
are to (1) assist taxpayers in resclainy pr:%lems with the TRS, (21 
identify problem areas which taxpayers experience in their dea1lrqs 
witl-, the IRS, (3) propose changes Fr IRS adminisEra:i,Je ?racticss 
to mirlqate these &ler.tified problems, and (4j identify potential 
legisia?ive changes t3 mitigate such problems. 1.li.C. 
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S7803 Cc) f,2; (A). The Nztional Taxpayer Advocate is also req;~:re'z rc 
make annual reports perLzining to activities of the Office ,cf rhe 
Taxpayer Advccate and rela zed matters specified in the statute. 
I.?.C. 57803(c) (2) (B). These reports zre to be made -;irect~i;, tc 
Congress, without prior review or ccmment from the Commissioner, 
the Secretarv iof the 'Treasury, the IRS Wersighr Board, any other 
officer or enployee of the Department of the Treasury, or the 
Office of Management and Budget. u. 

LCCtll taxpayer advocates report directly to the National Taxpayer 
Advocate or her -leleyate. I.R.C. S7803(c) (4) (A)(i), This dlifsrs 
from the former emnlovees of the Problem Resolution Office, ijhc 
resorted to the iRis District Direcrcr. I The statute also provides 
that the local taxpayer advocate shall, in the initial meeting nliril 
any taxpayer seekin assistance, inform the taxpayer that the 
Taxpayer Advocate offices operate independentiy of any ether IRS 
office and report directly to Congress tnrouqh the Naiicnai 
Taxpayer Advocate. I.R.C. s7803(c) (4) (A) (iii). Additlcnally, 
pursuant tc I.R.C. §7803(c) (4) (A) (i-v), as the discreLicn of ;ne 
taxpayer advocate, TAS may not disclose to the IRS "ccn~act wizh, 
cr information provided by, such taxpayer." Furthermore, -the 
statcte requires the local taxpayer advocate offices to mainLain 
icdependent communications from those of the IRS in the form of 
ssparate phone, facsimile, and other electronic communlsation, zs 
we;i as a separate post office address. 57803(c) (4) (9). 

TAS becomes involved in a case when it Is asked by the Laxpayer 
to resclve problems with the IRS. Sometimes Lhe taxpayer's rsquest 
for assistance is prompted by IRS personnel who, iz a particular 
case, recommend that the taxpayer seek help from TA. 

Enforced collection action is nor_ a recognized functicr. of the 
TAS. Hcwmrer, because the Commissioner has delegated tc the TX5 
certa;n customer serv;ce type responsibiiities, tne TAS does have 
authcrity to take certain accicns gefierally considered t3 be Mithin 
the collection arena. For example, the TAS LS delegated tne 
auc;?ority to enter into installment agreement~s and to de-ermine 
certain categories of cases to be currentiy not colisctible. T ?I f 
TAS car also reyues-, that rhe IRS collections division file Feceral 
Tax S-ens as part of the resolutlcn in a particular colleczior 
matter. 

Section 6304(a) (2) was added to -.he Internal Revenr;e CJde (;he 
"Code") by secticn 3466 cf RU 98. In genera;, 56304 makes ,cerSai:> 
provisions (of the Fair Debt Collection Practices Act ("FDCPA") 
apalicabie tc the IRS, placing restrictions on cllecticn pracrlies 
w;-.ich are ccnsidered t3 constitute abuse or harassment. in 
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part1.cular, as relevart so yocr request for aav1ce, sec. 6304 iaj 
and ia) (2) provide ~t'rat "wi.thc~~t prior ccnsent ,of the tax'=a:/er 
the Secretary may not cznmunicace with tke taxpayer in c3nnectxr. 
withy tlhe coiiectdn of anv unpaid t33x if the Secrerary knows 
such person is represented 'by any person acthorized to practice 
before the [IRS] unless SI;C h person fails to respond within a 
reasonable period of time ._. or unless such person consents to 
direct commucication with the taxpayer." 

The FDCPA zontzins c,omparabi? Language, at 15 rJ.S.C. 
S1692c(a) (2) , prohibiting a "debt collector" from c!irectly 
communicating "wit!1 a consciner in connection with the collectioc of 
any debt" where the debt collector knows the consumer is 
represented by an attorney in the matter and can readilly determine 
the attorney's name and address, unless the attorney fails to 
respond tc a communication within z reasorable time or u;~less --be 
attorr,ey consents to direct communication with the consumer. u. 
With exceptions, r_he FGCPA defines "debt collector" as "acy 
person . . I in zny business the principal purpose of which is the 
collection cf any debts, of who regularly collects or attempts to 
c~oliect, directly or indirectly, debts cwed or dl;e _.. another." 
15 U.S.C. 51692a(6) The FDCPA excepts certain categories of 
persons and entities from the definition of "debt collector," 
including a nonprofit organization which, at the ccnsumer’s 
request, "performs bona fide consumer credit courseling and 
assists cor,sumers in the liqcldat;nn of their debts by receiving 
payments from such consumers and distri!oLting such amounts” to the 
creditor 15 U.S.C. yj1692a(6j (E) The FXPA also specifically 
excepts from its application government ofcicers and employees who 
are performing collection activities in the performance of their 
offifcial duties. 

The iegislative history of RR4 98 indicates that Congress wanted 
to apply to the IRS certain restrictions on debt ,zollection similar 
to those faced by private debt collectors. m S.Rep.No. 105-171. 
In particular, Congress wanted to make the restricticcs relating t;, 
communications with the taxaayer/debtor, and the prohi'zitlons crz 
harassing cr abusing the debtor (t'nrough off-hour pticre caLis zxd 
other intimidating tactics) appiisable to the IRS by incorporating 

i sxmllar previsions ints the Internal Revenue Code. &J. The 
legislative history states, howe-ier, that the restricrions relatinc; 
to c!!irec,c ccmmunicarion with represented tax-,ayers are no~t Intende~r: 
to "hinder the ability of the IRS 50 respond t? raxpayer inqLiri?s 
(such as answering zele phone calls from taxpayers) _II B. 



Section 6304(a) expressly provides thar coC:senT of tne 
taxpayer is ar excepticr t0 or a ws:ver of the remaining 
requirements cf rhis staturory provision. :A waiver of rhe 
protections afforded by sec. 6304(a) can be either express or 
irnplled from the circumstances. As noted above, the legislative 
history of the provision speci ficalli contemplates the IRS 
responding direct;:y to taxpayer-initiated inquiries without r~r!nlrg 
afoui of sec. 6304(a). For example, wlher a taxpayer calls tne IRS, 
Congress conrempiatea that an IRS respcnse wculd ;ot be ccvered by 
rhe stat,Jte. Likewise, where a taxpayer lniciates ~contact by 
letter or by Fern 911 (Ttihich pwvides a place where the “perscn tc 
contact" car, be ramed, best tune to call, etc.), the taxpayer's 
consent to direct contact is f,aiirly clear. Thus, contact by the 
taxpayer should reasonably 'be construed as a waiver of the 
requirements of section 6304(a) far purposes of the Inir_ial fcllaw- 
.Jp/response to that taxpayer. 

It is not clear, however, that such consent, where a POA is on 
i 'ile, continaes over time and as additional contacts are made with 
the raxpayer. Therefore, it is necessary that you clarify the 
Spe cific intentions of the taxpayer and the scope of the wai:rer 
being provided and make noCe of it in the file. This can be dcne 
simply by asking whether the raxpayer would prefer to bring ir. the 
representative for any substantive discussions of their case or 
continue to deal directly with TAS personnel until the matter Is 
resolved. This simple, tip-front inquiry can be quickly 
accomplished, whiie qiyzing rise t3 importar!t benefits. F0r 

example, it shows TX's commitment to respect the taxqajer's zho-:e 
co be represented. We woK.'d also reccmmend that in any Lnscacce 
where there is a valid POA on file and rhe taxpayer is req-esxlnq 
direct contact, rather thar, coptact through the POP., a simple 
acknowledgment of the taxpayer's rsquesE he drafted ar,d mailed tc 
the taxpayer wit:: a copy so the POA, unless the taxpayer has 
expressed an objecti,on 'x ccrtact wi:h Ei-e '?@A. This t(po of 
documentation protects tke Service and 'TAS personnel from 
subsequent claims thar rhe taxpayer was ir:tentionally deprixiec 31 
the protections afforded Iunder 56304(a). 

1~ ‘rp>e determinations a.r,d recommentiatiofls made herein reiate 
5: our iegal analysis of lthe requirements of section 6304(a). 
'Tkev do not in any way stipercede policies and procedures for 
Itaxpayer contact provided for in "AS procedures. 



Ccmn~Jci~aticns with Zalipa’Jerc 

we -ave fsund no allthority w hici-. incerprsts t;le mean~rg of 1.R.a. 
S63C4 (a) (2). Therefore, Lhe scope of :ke new ide prcv~slon mrs: 
b,e inrerpreted Lsing the plair meacing of the words >whish appear 13 
ttie statate inc. by re_ferer.ce to its LegisLative histxry. 

It is o,lr oi;inion thar. the restrictions contained i? ses. 
6304(a) (2) do no~c aapIy to the activities in which t>e Office of 
the Taxpayer Advocaie participates. We have 301712 50 this 
ccrci;slon >rimariLy because the language of the prcvisicr itself 
makes the restrictions on direct communications wLth represenred 
taxpayers appliczb!e only t3 communlcaticns "in connectI=? with 
collection" of ~lnpzld taxes. As discl;ssed above, the pilrpose and 
function of the Taxpayer Advocare Service is to "assist taxpayers 
Ln resolving probiems with the Interna; Revenue Service." I.R.C. 
7803(c) (2) (A) (i). Thrs function, consitiersd together wit? the 
statutorily mandated independence of the Taxpayer Advocate from ti-e 
rest of the I%, leads us tc conclude that T4.5 does not communicate 
with taxpayers abou,t "ccllection" oer se. Rather, -- communications 
by TX are in corr.ection with irs role in providing taxpayers 
assistance in resolving problems with the IRS. 

Cur interpretation of sec. 6304(a) is somew?.at n~ianced, but Its is 
entirely consistent wLth the purpose of the provisiofl. As noted 
a!oove , the 1egisiaEive 'his-,ory of sec. 6304(a) expresses the 
Congressional intent to stop abrlse and harassment of taxpayers b:/ 
1.mport1ng ir!so the In;?rnal Revenue Code restrictions sinrilar to 
those imposed upor. pri-late ~511 collectors by the FDCPA. 
Accordingly, it is our opinion that sec. %304(a) is aime-? at the 
Coliection Division, and not the 'Taxpayer Advocate, since the 
Taxpayer Advocate's role his to prcvide assistance and, in 
appropriate cases, relief from hardships ;aGsed by tax co;lecric?. 
Although the s;lbjecr, matter of the reiief prcvided by TAS may 
involve ccllectizn of taxes, the furction performed by TX is ncr~ 
that of a :collecticr. agent. Rather, TM performs a functicn more 
skin to a constimer cretiit counseiing service, which is etceqted 
xrcm the reach of the FDCPI ever wr.en it receives payments from a 
cor.sumer and transmirs rhose payments t,o creditors in assisting rhe 
consumer sc; iiquidate his debts. 

Hirnocgh we conc~.:1de that set:. 6304 (a, does 113c apri:/ ts 'TX, xii 
neverthfiess advise you that the pr,ldent approach is fcr yoti ?x act 
ir. ti7e mar.ner dis-cussed above, I.e., by noting in the ?il2 any 
rwaiver by :i-e ta:ipa:/er of the pzcvlsion. We suppcrt this 
conservaci-ve 3.ppr3acki fGor two rea50r.s : (1) DecaLIre there is no ic;s+ 
law t:r 0~Lher aurhority 3ii the issue, givizy rl.se LO 1iti,qat,r.q 



hazards if challenged bq' zn a.qgrieved tax;>a(er, and i2, because 
respecting a tsxp+\iez'c choice to be represented ir his or idler 
dea~lngs with the IRS 1s good policy. Therefore, $92 suppori vocr 
efforts to trzic yc.cr staff concerning tnis issue, and we encccr,3;e 
yoc to cortinue on the course you have sec. 

3. A vi,lati'xn sf the direct-communication restrictions under 
section 63041al (-3) could pctentiallv 4 lve rise to dama es p~~s'~a~nr 
ilo s2ction 7433. 

sectic,n 7433(a) of rhe Internal Revenue Cede provides a civil 
cacse cf actisn against the United States if, "in cor.necrion wirh 
any coliecticn of Federal tax with respect to a taxpayer, ,anv 
officer or empioyee ,of the Lnternal Revenlle Service reckl?sslv or 
i.ntentlonally, or by reason of negligence, disregards any 3roIi1911)rl 
of this tit-e, or any reg-elation promulgated under tnis tisle." 
Except as provided in section 7432 (involvir?g civil damages t:~r 
failure t:z rslease a lien), the cause of action Provided in sec. 
7433 is tine exclusive remedy for recovering damages resl;lting from 
such coliection action. 

The damages which can be recover& are limitec! by sec. 7433(b) to 
$1,CGO,OOO ($lOC,OGO in the case of negliqence). The recoverable 
damages air2 further Limited to "actual, direct economic clamages 
sustair.ed by the plainticf as a proximate result of the reckless or 
intenEional or negligent actions of the officer or employee, and 

the costs of the action." I.R.C. S7433(b) (I) and (2). ? 
prerequisite to obtaining a damage award is that the plaintiff mus: 
have first exhausted any administrative remedies available wirhir 
the IRS. I.R.C. $$7433(d) (1). An acrion to enforce liabi?lt:/ :or 
damaaes from uns.xthorizeti collection activities must be b,rought 
with-2 Cwo vears after tile date that the right of actisr accrlues. 
1.a.C. 57433(d) (3); Treas. Reg. 430:.7433-;(y). 

Sased on the foregoing, if a court were ever to derermine that 
TAC 'Pas Tiioiar_ed sec. 6304(a)(2) in ccnnecrion wir_h collection of a 
Federai tax, section 7433 wculd provide "the ,excl-lsive remedy for 
recovering damages resulting from such~" actlor.. I.R.C. :g"i3(ai 
We note, however, that as a pracrical mar_tsr 1 plaintiff would ha.:e 
s.dbstancial di5fisultg proving actual, clirect econcmic :da.maces 
rescltinq from direct contact by TAS with a represenred taxpayer. 

rl Tn t:he ever~t it. is ever determined that se%. ( 6304 2 
cc, TAS, TAS IS net reaulred 50 inform the EaxDa'Jer cr nis 
reprssepcatlve $5 a =oter.tla,i vlolztic,n of such arc,vlsL>n. 

'We tale f'3iirid no authcrity wkich Would require TP.S to repcrt 
potent:ai vitiations (of sec. 6304(a)(2) to a taxpayer ,311 his 
re9resentative. AS pcinted out above, we conclude that CO SC-P. 
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If :JOU have any questions concerning the foregoing, please 
coIitact me at (303) 844-3258, ext. 268. 

MARTIN B. KAYE 
.4rea Counsel 
(Small Business/Self-Emp~~o~ed) 

Attorney (SB/SE) 


